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REASONS FOR REVIEW REQUEST 

In response to the final Office Action dated April 3, 2007, Applicants herein submit a 
Request for a Pre- Appeal Brief Conference and accompanying Notice of Appeal. The Office has 
cited alleged obviousness as grounds for rejection. Applicants submit that the rejections of 
record are not proper and are without basis, and respectfully request that rejections for alleged 
obviousness be withdrawn. 

A. The Rejections under 35 USC § 103 are Improper Based on Perrier Alone 

The Office is incorrect in alleging, e.g., in the Advisory Action of June 28, 2007, that 
Perrier "aqueous solution used to dissolve the plant proteins contained in the pulverulent 
preparations prior to drying the particles, is the same as the instant gel. Perrier additionally 
discloses the suspension is stable and can be used in the form of a gel. Therefore the rejections 
of claims over Perrier are maintained for reasons of record." Applicants note that the rejection 
is improper (as discussed at pages 9 and 10 of Applicant's Response of May 30, 2007) for failure 
to allege a teaching of all limitations of any claim, failure to provide a relevant motivation for 
one skilled to modify Perrier, and for failure to state an expectation of success, as required by 
controlling case law. 

Perrier only teaches protein cross-linking at the surface of a hydrophobic interface (see, 
e.g., the Abstract). Perrier does not describe, e.g., a composite gel of a dispersed phase 
embedded within a continuous phase matrix of cross-linked proteins, as required by the claims, 
as is understood in the art, and as described in the original specification. No office Action in this 
case has actually alleged such a composite gel is taught by any reference. 

Perrier discloses particles with walls of proteins cross linked on their surfaces (interfacial 
cross-linking). This is not a gel; much less a composite gel of a dispersed phase embedded 
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within a continuous phase matrix of cross-linked proteins. The rejection, continued in the 
Advisory Action, allegedly finds the gel of the instant invention in the "aqueous solution used to 
dissolve the plant proteins contained in the pulverulent preparations prior to drying the particles." 
Applicants note that an aqueous solution of proteins is not a composite gel of a dispersed phase 
embedded within a continuous phase matrix of cross-linked proteins. The solution of proteins is not 
cross-linked. Furthermore, the cited solution of proteins is not even a gel. These allegations do not 
form the basis for the rejection. 

Applicants can not find support in Perrier for the Advisory Action statement that the 
"suspension is stable and can be used in the form of a gel". Applicants, with a diligent search 
have been unable to find such a teaching. Even if the statement were true, it still does not allege 
a continuous phase matrix of cross-linked proteins. Searching Perrier, Applicants found, e.g., at 
column 14, line 48, that Perrier has taken his particles and suspended them into preformed, non- 
protein non-crosslinked gels, such as xanthan gels, where the particles were found to be stable. 
However, a xanthan gel is not the gel of the claimed invention. 

Applicants briefly note that if one of skill were "motivated to determine optimum 
amounts to get the maximum effect of active compounds", as alleged in the final Action of April 
3, 2007, this would not logically result in modification of Perrier to provide the present claimed 
inventions. For example, changing amounts of Perrier constituents can never result in the 
composite gels of the present claims. The Actions have failed to present a case of all limitations, 
motivation and expectation of success, with regard to Perrier, in any combination. 

B. The Rejections are Improper Based on Perrier In View of Richardson 

The Examiner may have dropped the rejections based on Perrier in view of Richardson, 
because there is no reference to these rejections in the Advisory Action. However, Applicants 
refer to the discussion at pages 1 1 and 12 in the Response of May 30, 2007 with regard to this 
combination of references. Applicants note that the dry brown cakes of Richardson do not 
provide limitations of the claims not found in Perrier. The combination would be unmotivated 
for teaching away and for incompatibilities between the technologies. There would be no 
expectation of success. 
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C. The Rejections are Improper Based on Dollat In View of Perrier 

It has been "the Examiner's position that once the emulsion is allowed to cool, a gel 
would form." And that "[i]t would have been obvious to a person of ordinary skill in the art to 
substitute the cross linking agents disclosed by Perrier into the composition taught by Dollat." 
See the final Office Action of 4/3/07, page 8. However, as noted in the Response of 5/30/07, at 
page 13, the cited combination would not provide the composite gels, as claimed. For example, 
cooled gel cited in the action is not a composite gel of cross-linked proteins. Dollat does discuss 
cross-linking with aldehydes, but this aspect is specifically excluded from the invention, as 
claimed. So, Dollat teaches away from the claims. It is worth repeating that the cross linkers of 
Perrier are hydrophobic molecules hydrolyzed and destroyed in the presence of water and are 
specifically designed to form protein walls at lipid-water interfaces. As stated in the Response, 
the alternate cross-linkers of Perrier also teach away from the present invention and could not 
result in the composite gels of the present invention in combination with Dollat. 

The general conditions of the references can not be "optimized" to provide the present 
invention, as suggested in the rejections, e.g., because it would require research in a different 
direction into several different process conditions and several different composition constituents 
and different constituent proportions, and still the result would not describe the present claims. 
Furthermore, the stated motivation to obtain "the desired product" by achieving a "maximum 
viscosity" is irrelevant to the present claims. Applicants note that Perrier and Dollat separately 
achieved their desired products. Motivation based on hind-sight review of Applicant's 
specification is not a proper motivation for a combination of references. Again, the combination 
would provide an undesirable product and there would be no expectation of success in the 
combination. 

A prima facie case has never been made for the obviousness rejections, e.g., for failure to 
identify all limitations of the inventions as claimed, failure to provide a reasonable and relevant 
motivation for the cited combinations and modifications of the art, and for failure to provide a 
factual rationale for an expectation of success. 

D. Summary 

Applicants submit that the claims meet the requirements of 35 USC §§112, 102 and 103, 
being novel, non-obvious and extensively described in the specification. In light of the summary 
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provided herein and the extensive prosecution history, Applicants respectfully request that 
rejections be withdrawn and the claims be considered allowable. 



Quine Intellectual Property Law Group Respectfully submitted, 

P.O. BOX 458, Alameda, CA 94501 



Tel: 510 769-3510 

Fax: 510 337-7877 

PTO Customer No.: 22798 

Deposit Account No.: 50-0893 




Gary Baker, Esq. 
Reg. No: 41,595 



Attachments: 



1) Notice of Appeal; 

2) Form PTO/SB/33 (Pre-Appeal Brief Request for Review); 

3) Petition for a 2-month extension; 

4) A transmittal sheet; 

5) Fee transmittal sheet; and, 

6) Receipt indication postcard. 



